Appeal No. 0235: Firemen\u27s Fund Insurance Company v. Chief, Division of Oil and Gas, by Ohio Oil & Gas Commission
BEFORE THE OIL AND GAS BOARD OF REVIEW 
STATE OF OHIO 
FIREMEN'S FUND INSURANCE 
COMPANY 
Appellant, 
v. 
J. MICHAEL BIDDISON, Chief 
Division of Oil and Gas 
Appellee. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
ORDER 
APPEAL NO. 235 
CHIEF'S ORDER NO. 87-11 
Upon Motion of the parties and for good cause shown, Appeal 
No. 235 is hereby withdrawn. 
Alan H. Coogan, Ch 
" { /d~ c:; ?~df--p 
William G. williams, Secretary 
Beatrice Wolpe'r 
~M<,tU-----
Robert H. Alexander 
CERTIFICATE OF SERVICE 
This is to certify that a true copy of the foregoing 
was sent to the following by certi~ied mail, return receipt 
requested, this 2IlT.!:!;. day of COt:.TD8£f<-.I , 1987. 
William P. Gemmill 
Montgomery, Gascou, Gemmill & Thornton 
1100 Glendon Avenue, Suite 1800 
Los Angeles, CA 90024-3557 
This is to certify that a true copy of the foregoing 
was ~nt to the fo~lowing by ordinary United Statemail.this 
Zg - day of r9cTO BE0 , 1987. 
Todd Musheff 
Assistant Attorney General 
Fountain Square - Building A 
Columbus, OH 43224 
W~lliam G. Will~ams 
BD'OU '1'Q on. Al!ID GAB lJOAItD OF RlST.ID 
STA'rB 01' OSlO 
Appellaut, 
v. 
J. KIe:nm· BIDDlSO., Chief 
DiTi.i~ of Oil aDd Qaa 
Appellee. 
) 
) 
) 
) 
) 
) 
) 
) 
) , 
) 
A:P1'UL aIO. 215 
CB:tBP'S OltDD RO. 87-11 
The parties to Appe4l No. 23S jointly may. the Oil an4 Gas 
Board of Review to issue an Ordc4 withdrawing Appe~l NQ. 235 ~s 
the partie3 have settled their dispute. 
----') 
INDY G YL~ 
mery~ Galcov, Gemmill 
« ThonltOIl 
1100 Glann Avenue, Suite 1800 
Los Angeles, CA 90024-3557 
Attorney tor Appellan~ 
Respectfully GUbroitted, 
ANTHONY J. CELEBREZZE, JR. 
A~ORNEY GE~RAL OF OHIO 
•• TOOt) KOSHEF!' 
As.istant Attorney General 
Environmental Enforcement 
SeQtiQ~ 
DiVision of Oil ana Gas 
Building A, Fountain Square 
COlumbus, Onio 43224 
Attorn~y for Appellee 
IN CLEVELAND 
ARTER Be HADDEN 
1100 HUNTINGTON BUILDING 
CLEVELAND. OHIO 4411S 
216/696.1100 
TELECOPIER 216/696 2645 
TELEX 98 5384 
IN COLUMBUS 
ARTER Be HADDEN 
ONE COLUMBUS 
10 WEST BROAD STREET 
COLUMBUS. OHIO 43215 
614/221·3155 
TELECOPIER 614/221· 0479 
ARTER & HADDEN 
640 CITIZENS SAVINGS BUILDING 
CANTON. OHIO 44702 
216/453·1166 
TELECOPIER 216/453·2364 
September 30, 1987 
CERTIFIED MAIL, RETURN RECEIP'r REQUESTED 
William p~ Gemmill 
Montgomery, Gascou, Gemmill & Thornton 
1100 Glendon Avenue, Suite 1800 
Los Angeles, California 90024-3557 
Re: " 7] M 377 
Fireman's Fund Insurance Company/ 
Oil Field Construction, Inc. 
Chief's Order No. 87-11 
Dear Mr. Gemm~ll: 
IN DALLAS 
ARTER HADDEN 8c WITTS 
5353 RENAISSANCE TOWER 
DALLAS. TEXAS 75270 
2141741 7561 
TELECOPIER 214/741·7139 
IN WASHINGTON 
ARTER Be HADDEN 
1919 PENNSYLVANIA AVENUE. N.W. 
WASHINGTON. DC. 20006 
202/775·7100 
TELECOPIER 202/857·0172 
TELEX 6S02156242·MCI 
PLEASE RESPOND TO, 
Canton 
The above-captioned matter has been set for hearing 
before the Oil and Gas Board of Review on October 27, 1987. I Ita 
~~ .............. ~~ .... ~ ...... ~ .. ~~ ......... , Oil 
Field Construction (John Bray Lease). The hearing will be held 
at Fountain Square, Building E conference room, Columbus, Ohio 
(Fountain Square is located off Morse Road, east of Northland 
Shopping Center). All hearings are scheduled to start at 9:30 
a.m. Because of the large number of cases which are to be 
settled, all cases are set for 9:30 a.m., and the Board will 
determine that day the order in which the cases will be heard. 
As a reminder, pursuant to Rule 1509-1-07, a written 
application for a continuance must be received by the Secretary 
of the Board no later than five (5) days prior to the hearing 
date. A determination shall then be made by the Board to grant 
the continuance request. An application for a continuance shall 
not otherwise be considered. The time limits are to be strictly 
enforced. 
OIL AND GAS BOARD 
BEFORE THE OIL AND GAS BOARD OF REVIEW OF REVI EW 
STATE OF OHIO OCT 221987 
FIREMEN'S FUND INSURANCE 
COMPANY 
Appellant, 
v. 
J. MICHAEL BIDDISON, Chief 
Division of Oil and Gas 
Appellee. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
APPEAL NO. 235 
CHIEF'S ORDER NO. 87-11 
MOTION TO DISMISS 
Now comes J. Michael Biddison, Chief of the Division of Oil 
and Gas ("Chief"), by and through counsel, Anthony J. Celebrezze, 
Jr., Attorney General of the State of Ohio, and moves the Board 
for an order dismissing the instant appeal for lack of subject 
matter jurisdiction on the grounds that Fireman's Fund Insurance 
Company failed to comply with the mandatory requirements set forth 
in Section 1509.36 of the Ohio Revised Code to perfect its appeal 
to the Oil and Gas Board of Review. 
Respectfully submitted, 
ANTHONY J. CELEBREZZE, JR. 
ATTORNEY GENERAL OF OHIO 
TODD MUSHEFF 
Assistant Attorney General 
Environmental Enforcement 
Section 
Division of Oil and Gas 
Building A, Fountain Square 
Columbus, Ohio 43224 
(614) 265-6939 
MEMORANDUM IN SUPPORT 
I. INTRODUCTION 
Before the Oil and Gas Board of Review may acquire subject 
matter jurisdiction over an appeal, certain conditions precedent 
must be satisfied. Notice of the appeal must be received by the 
Board within thirty (30) days from the appellant's receipt of the 
relevant chief's order. Notice must then be received by the chief 
of the Division within three (3) days from the date of filing the 
appeal with the Board. 
II. FACTS 
On October 3, 1986, the Chief issued Chief's Order No. 86-332 
(attached hereto as Exhibit RAR) which specifically found that the 
Bray No. 1 well site was incapable of producing oil or gas in 
commercial quantities. Oil Field Construction, Inc. was ordered 
to plug the well. The Bray No. 1 well was not plugged as required 
in the Order and on January 14, 1987, then Chief Renee J. Houser 
issued Chief's Order No. 87-11 ordering the forfeiture of Bond No. 
SLR-7126244. (See Exhibit RAR). This Order was received by 
Firemen's Fund on January 20, 1987. (See Domestic Return Receipt 
attached to Exhibit RAn). On February 20, 1987, appellant 
Firemen's Fund filed the instant appeal with the Oil and Gas Board 
of Review. (See Exhibit RBR). The Chief received notice of this 
appeal from Firemen's Fund on February 23, 1987. The Board 
assigned the appeal Appeal No. 235. 
III. STATEMENT OF LAW 
R.C. 1509.36 reads, in pertinent part: 
"Any person claiming to be aggrieved or adversely 
affected by an order by the chief of the division of 
oil and gas may appeal to the oil and gas board of 
review for an order vacating or modifying such order. 
* * * 
"Such appeal shall be in writing and shall set forth 
the order complained of and the grounds upon which the 
appeal is based. Such appeal shall be filed with the 
board within thirty days after the date upon which 
appellant received notice by registered mail of the mak-
ing of the order complained of. Notice of the filing of 
such appeal shall be filed with the chief within three 
days after the appeal is filed with the board." 
(Emphasis provided). 
"Where a statute confers a right of appeal, adherence to the 
conditions thereby imposed is essential to the enjoyment of the 
right conferred." American Restaurant Lunch Company v. Glander 
(1946), 47 Ohio St. 147. Failure to meet such conditions deprives 
the reviewing body of the requisite subject matter jurisdiction 
over the appeal and warrants its dismissal. Liephart-Lincoln 
Mercury, Inc. v. Bowers (1959), 107 Ohio App. 259, American 
Restaurant Lunch at 149. Thus, the R.C. 1509.36 requirement that 
notice of appeal be filed within thirty days after receipt of the 
relevant chief's order must be met for the Board to entertain 
jurisdiction over the appeal. In the instant cause, the relevant 
chief's order was received on January 20, 1987, and the appeal was 
filed on February 20, 1987. The thirty-day period for filing a 
notice of appeal expired on February 19, 1987, however, no appeal 
was filed until after this date on February 20, 1987. Clearly, 
the requisite time period in which to file had expired. 
Therefore, the Board must dismiss this appeal. 
This result is supported by a wealth of Ohio case law regard-
ing requirements for perfecting an appeal set forth by statutory 
provision. 
In West Toledo Factory Buildings, Inc. v. Evatt (1944), 
31 Ohio Ope 390, the Court affirmed dismissal of an appeal to the 
Board of Tax Appeals on the grounds that the appellants did not 
satisfy the conditions set forth by the statute granting the right 
of appeal. The notice did not set forth a copy of the notice sent 
by the tax commissioner regarding the final determination of 
appeal by the appellant. In Clippard Instrument Laboratory, Inc. 
v. Lindley (1977), 50 Ohio St. 2d 121, the Ohio Supreme Court 
affirmed the decision of the Board of Tax Appeals which dismissed 
an appeal on the grounds that the commissioner was not notified of 
the Appeal even though the commissioner had received a docketing 
letter from the Board informing him of the appeal in question. 
This Oil and Gas Board of Review has itself recognized the 
necessity of compliance with the statutory requirements to obtain 
jurisdiction over an appeal. See Don E. Combs v. Skalkos, Appeal 
No. 23, in which the Board dismissed an appeal for failure to 
comply with the requirements of R.C. 1509.36. 
"The right of appeal is statutory and we must look to the 
statute to ascertain if it has been lawfully exercised. The party 
who seeks the right must comply with whatever terms the statute of 
the State imposed upon him as conditions to his enjoyment." ~ 
Toledo Factory Buildings, Inc., at 391. The appellant has not 
complied with the statutory conditions necessary to vest the 
Board with subject matter jurisdiction over this appeal. The 
Chief, therefore, most respectfully requests that the Board 
dismiss the instant appeal for lack of subject matter 
jurisdiction. 
Respectfully submitted, 
ANTHONY J. CELEBREZZE, JR. 
ATTORNEY GENERAL OF OHIO 
TODD MUSHEFF 
Assistant Attorney General 
Environmental Enforcement 
Section 
Division of Oil and Gas 
Building A, Fountain Square 
Columbus, Ohio 43224 
(614) 265-6939 
CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Motion to 
Dismiss with Memorandum in Support was forwarded via regular u.S. 
mail this Z \ day of October, 1987, to: 
William Gemmill 
Montgomery, Gascov, Gemmill 
and Thornton 
1100 Glendon Ave., Suite 1800 
Los Angeles, California 90024-3557 
TODD MUSHEFF 
Assistant Attorney General 
